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Introductory Statement 
 
Under the No Child Left Behind Act (NCLB), school districts are required to offer students 
attending low performing Title I schools an opportunity to attend higher performing schools.  20 
U.S.C. § 6316(b)(1)(E).  School districts must also offer transportation for students who choose 
to transfer schools.  20 U.S.C. § 6316(b)(9).  In providing the option to transfer, school districts 
must give priority to the lowest achieving children from low-income families.  20 U.S.C. § 
6316(b)(1)(E)(ii).  School districts that are under desegregation plans, even if court-ordered, are 
not exempt from offering students the option to transfer under NCLB.  34 CFR § 200.44(c)(1). 
Therefore, the District’s school choice programs, under the Voluntary Ethnic Enrollment 
Program (VEEP), Magnet program and Choice program, must be modified to fully implement 
the public school choice program requirement under Title I of the NCLB. 
 
Background 
 
In 2001, Congress enacted the NCLB and reauthorized the Elementary and Secondary Education 
Act.  In passing the NCLB, Congress focused on four areas: accountability for results; an 
emphasis on doing what works based on scientific research; expanded parental options; and 
expanded local control and flexibility.  According to the U.S. Department of Education draft 
non-regulatory guidance, 
 

Public school choice is a critical component of [NCLB] that offers students in 
low-performing Title I schools an opportunity to attend higher-quality schools, 
even as the low-performing schools are being improved.  Together, school 
improvement activities and public school choice can provide all students in low-
performing Title I schools the opportunity to access a high-quality education. 
When all students . . . are provided high-quality educational options, and when all 
parents receive enough information to make intelligent choices among these 
options, public school choice can increase both equity and excellence in 
education.  Public School Choice, December 4, 2002, Subsection A, at p. 2.   

  
Public School Choice 
 
Under the NCLB, school districts are required to offer students attending low performing Title I 
schools an opportunity to attend higher-quality schools.  20 U.S.C. § 6316(b)(1)(E).  Students are 
eligible to transfer to another school if the Title I school they are attending has been identified as 
in: (1) school improvement; (2) corrective action; or (3) restructuring.  20 U.S.C. § 
6316(b)(1)(E), (7)(C) (i) and (8)(A).  Under NCLB, school districts cannot transfer students to 
schools that are also low-performing or considered “persistently dangerous.”  20 U.S.C. § 
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6316(b)(1)(E); 34 CFR § 200.44(a)(3)(i).  Charter schools may be among the transfer options 
offered by school districts.  34 CFR § 200.4(a)(3)(ii).  In providing the option to transfer, school 
districts must give priority to the lowest achieving children from low-income families.  20 U.S.C. 
§ 6316(b)(1)(E)(ii).  School districts may not use lack of capacity to deny students the option to 
transfer.  34 CFR § 200.4(d).  School districts must also offer transportation for students who 
choose to transfer schools under this option.  20 U.S.C. § 6316(b)(9). 
 
School districts must offer choice to all students in an eligible Title I school until the school is no 
longer identified for improvement, i.e., the school makes adequate yearly progress for two 
consecutive years.  Public School Choice, Subsection B, at p. 6.  Students who transfer schools 
under this option may remain in such schools until they have completed the highest grade in the 
respective schools.  34 CFR § 200.44(g)(1).  However, school districts are not required to 
continue providing transportation to those students after the end of the school year in which their 
schools of origin are no longer identified for school improvement, corrective action, or 
restructuring.  34 CFR § 200.44(g)(2). 
 
School districts that are under desegregation plans, even if court-ordered, are not exempt from 
offering students the option to transfer.  34 CFR § 200.44(c)(1).  If necessary, school districts 
“must secure” appropriate changes to the desegregation plan to comply with the option to 
transfer.  34 CFR § 200.44(c)(3).  Finally, school districts are permitted to use Title I funds for 
expenditures related to associated legal costs for the purpose of amending a desegregation plan.  
Public School Choice, Subsection G, at pp. 13-14. 
 
Voluntary Ethnic Enrollment Program and Magnet Program 
 
Both the VEEP and Magnet programs were developed as part of the District’s integration plan as 
a result of the court order in the Carlin v. Board of Education, San Diego Unified School 
District, San Diego Superior Court Case No. 303800 (Carlin).  Under the VEEP program, 
students from geographical areas with a high concentration of minority residents are permitted to 
attend schools in geographical areas with a low concentration of minority students.  Students 
must apply for attendance at the “receiving” schools, and are offered openings on a random 
basis.  Once students are enrolled in the receiving school, they are permitted to articulate along 
with the VEEP schools’ resident students.  Under the Magnet program, non-resident students 
from specific geographical areas are given different types of priority for attendance at the 
Magnet schools.  Under both programs, students are provided transportation to their new schools, 
and receive a priority if they are siblings of concurrently enrolled students. 

 
In September 1998, the San Diego Superior Court issued its final order in the above-cited case 
discharging the writ of mandate, issued in March 1977, and finding that the order of August 1996 
directing the District to continue and increase its integration programs “remains viable.”  Under 
the August 1996 order, the court also recognized that the District may need to make periodic 
changes to its integration program, and “is free to, and it is appropriate that it, make such 
changes as comport with its constitutional duty under state law  . . .”  Final Order at ¶ 23.  Lastly, 
the final order also concluded that “the District’s failure to comply with any of the specific 
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requirements of this Order will not constitute contempt of this Order.”  Final Order at ¶ 24. 
Based on the Final Order, the District is not required to seek court approval of changes made to 
its VEEP and Magnet programs in order to offer the transfer option required by NCLB. 
 
Choice Program 
 
Under Education Code § 35160.5(b)(1), school districts are required to “adopt rules and 
regulations establishing a policy of open enrollment within the district for residents” as a 
condition of receiving school apportionments from the state school fund.  Under the rules and 
regulations, parents are permitted to select the schools that their children shall attend, 
irrespective of their residence within the district.  Education Code § 35160.5(b)(2)(A).  The rules 
and regulations must also include a selection policy for admission in excess of the capacity. 
Education Code § 35160.5(b)(2)(B).  The selection policy must include a random and unbiased 
process that “prohibits an evaluation of whether any pupil should be enrolled based upon his or 
her academic or athletic performance.”  Education Code § 35160.5(b)(2)(B).  In addition, the 
rules and regulations may provide for an admission priority for siblings of students already in 
attendance at the schools.  Education Code § 35160.5(b)(2)(D).  Enrollment opportunities in 
other schools can be limited based on capacity.  Education Code § 35160.5(b)(2)(E).  Finally, 
transportation may be provided to students at the discretion of the school districts.  Education 
Code § 35160.5(b)(4). 
 
In the district, all students are permitted to apply for admission at another school except at 
Magnet Program schools.  Students are offered admission on a random basis based on the 
capacity of schools.  Once students are enrolled in a school, they are permitted to articulate along 
with the VEEP schools’ resident students.  Students receive a priority if they are siblings of 
concurrently enrolled students.  Students do not receive transportation to their schools. 
 
NCLB Implementation Plan 
 
Based on federal law, the district must offer a public school choice transfer option under NCLB 
to all students in low-achieving schools.  In addition, the transfer option under NCLB supersedes 
the transfer options available to students under the VEEP, Magnet and Choice programs.  In 
providing the option to transfer, the district must give priority to the lowest achieving students 
from low-income families.  The district must also increase capacity at the schools offered as 
transfer options to accommodate the demand under NCLB. 
 
An initial review of the interaction between the public school choice transfer option under NCLB 
and the VEEP program, indicates a direct correlation between the district’s lowest-achieving 
schools and the geographical areas in which students are permitted to apply for the VEEP 
transfer option.  Of the thirty-three (33) District schools designated by the state as Program 
Improvement schools, as a result of their failure to make adequate yearly progress in improving 
students academic achievement, twenty-one (21) schools are located in the VEEP sending areas.  
Moreover, there appears to be a direct correlation between the district’s higher achieving schools 
and the schools that receive students pursuant to the VEEP transfer option. 
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On the other hand, no direct correlation can be drawn between the public school choice option 
under NCLB and the district Magnet programs.  Of the district’s twenty-three (23) magnet 
programs, four (4) have been identified as low-achieving schools under NCLB.  In those schools, 
the district must offer the public school choice option to all of its students.  Under NCLB, the 
other Magnet program schools may also be designated as public school choice transfer options 
for students in low-achieving schools. 
 
Staff advises that, and the law requires, priority be given to students seeking to transfer under the 
public school choice option, in accordance with NCLB, over VEEP, Magnet and Choice program 
applicants.  Staff plans on following the VEEP and Magnet planning process to identify the 
available capacity at the district’s schools to offer the public school choice transfer option to 
students in low-achieving schools.  In January of 2004, staff will identify the district schools that 
have demonstrated success in increasing overall and subgroup student achievement on the state 
API rankings.  Thereafter, staffs from the Enrollment Options, Transportation and Instructional 
Facilities departments will identify capacity at those schools and develop transportation routes 
that provide a public school transfer option under NCLB to those schools.  If necessary, staff will 
develop strategies by February 2004 to increase capacity at those schools.  If feasible, staff will 
attempt to follow current district transportation patterns for both the VEEP and Magnet 
programs.  Otherwise, additional transportation patterns will be developed to adequately serve 
the students under the public school choice transfer option. 
 
Current students in the VEEP, Magnet and Choice programs will be permitted to remain in their 
respective programs and schools.  Once all the students under the public school choice transfer 
option have been admitted to a school, new VEEP, Magnet and Choice students will fill the 
remaining spaces.   
  
Instructional Implications 
 
Depending on the total number of students that exercise their transfer option under NCLB, 
instructional staff may need to be reallocated to those schools that are made available as transfer 
options under public school choice. 
 
Facilities Implications 
 
Depending on the total number of students that exercise their transfer option under NCLB, 
additional capacity at designated schools may be increased to meet the demand under public 
school choice. 
 
Budget Implication 
 
Depending on the total number of students that exercise their transfer option under NCLB, the 
district may incur additional expense related to providing transportation and additional capacity 
at designated schools to meet the demand under public school choice.  
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Public Support and Engagement Implications 
 
The Parent and Community Involvement Department will develop and implement a 
comprehensive recruitment and outreach program to encourage parents to exercise their public 
school choice transfer options under NCLB for their children in low-achieving schools.   
 
Policy Implications 
 
This report is consistent with District policy A-4500 and Administrative Procedure No. 6127.  
However, Administrative Procedure No. 4262 and Administrative Procedure No.6135 must be 
revised to conform with the recommendations in this report. 
 
Recommendation 
 
The Superintendent recommends that the Board of Education: 
 
1. Provide priority placement for students transferring schools under the public school 

choice option under NCLB over the VEEP, Magnet and Choice programs. 
 
2. If demand exceeds capacity, further provide priority placement for the lowest achieving 

students from low-income families under the public choice school option under NCLB. 
 
3. Direct staff to offer students as transfer options, under NCLB, district and charter schools 

that have demonstrated success in increasing overall and subgroup student achievement 
on the state API rankings. 

 
4. Direct staff to develop strategies by February 2004 to increase capacity at those schools 

offering public school choice under NCLB. 
 
5. Direct staff to identify additional transportation patterns, if necessary, to adequately serve 

the demand under the public school choice transfer option. 
 
6. Permit current students in the VEEP, Magnet and Choice programs to remain in their 

respective programs and schools under current program policies and rules. 
 
 
Prepared by Ricardo J. Soto, Deputy General Counsel, Office of General Counsel. 


