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Introductory Statement 
 
Education Code section 47614 and its implementing regulations mandate that the district 
provide facilities to charter schools to the extent practical and equitable.  Since the last board 
discussion of this issue, the law has developed only slightly and questions still remain 
regarding the specifics of the district�s obligation under Education Code section 47614, and 
given the district�s current facilities needs and budget constraints, how the district will meet 
its obligation under the law. 
 
Background 
 
In November 2000, the voters of California passed Proposition 39.  Proposition 39 primarily 
provided that local school districts could pass a facilities bond measure with a 55% majority 
vote of the electorate, rather than the traditional 2/3 super-majority of votes, provided the 
measure met certain requirements.  The proposition also provided that a certain portion of 
such bond proceeds must go toward charter school facilities.   
 
Proposition 39 also amended the Education Code to mandate that school districts provide 
facilities to charter schools, with certain limitations, and in a manner fair to both charter 
schools and traditional district schools needs.  Education Code section 47614 provides for 
implementing regulations to guide districts and charter schools through the process of 
applications for facilities and a district�s response thereto. 
 
Summary/Highlights of the Particulars 

 
Education Code section 47614 provides: 
 

(b)  Each school district shall make available, to each charter 
school operating in the school district, facilities sufficient for the  
charter school to accommodate all of the charter school�s in-
district students in conditions reasonably equivalent to those in 
which the students would be accommodated if they were attending 
other public schools of the district.  Facilities shall be contiguous, 
furnished and equipped, and shall remain the property of the 
school district.  The school district shall make reasonable effort to 
provide the charter school with facilities near to where the charter 
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school wishes to locate, and shall not move the charter schools 
unnecessarily.1   

 
Among other things, the statute also calls upon the California Department of 
Education to promulgate implementing regulations.  Those regulations became 
operative on August 29, 2002. 
 
Some of the key terms in the implementing regulations are: 1) �in-district students,�  
2) �conditions reasonably equivalent,� 3) �contiguous,� and 4) �furnished and 
equipped.�  The implementing regulations shed some light on these terms.   
 

• �In�district students� are those otherwise eligible to attend a school in the 
district (excluding special circumstances students, e.g., eligibility based 
on parental employment (Education Code section 48204(f), or inter-
district attendance per Education Code section 46600.)  5 CCR 11969.2  

 
• �Conditions reasonably equivalent� means facilities reasonably 

equivalent to those provided to district students:  5 CCR 11969.3  
 

o In similar grades 
 
o With similar ratio of teaching stations to Average Daily  
 Attendance (ADA) 
 
o With similar ratio of specialized classroom space 
 
o A condition is similar if: 
 

! Similar school site size 
 
! Comparable interior/exterior surface  

 condition 
 
! Comparable infrastructure condition 

 
! Comparable technology infrastructure  

 furnishing and equipment 
 
! Comparable capacity and condition 

 
 

                                                 
1 Districts are not required to provide facilities to charter schools that project an average daily classroom 
attendance of less than 80.  Education Code section 47614(b)(1). 
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• �Contiguous� means: 
 

o On or immediately adjacent to the school site  
 5 CCR 11969.2(d) 

 
• �Furnished and Equipped� means: 

 
o At a minimum, desks, chairs and blackboards 

 5 CCR 11969.2(e) 
 
Under Education Code section 47614, a district may charge charter schools pro�rata for their 
per square foot share of a district�s facilities costs paid from unrestricted general funds.   
 
Charter schools are required to provide a district with an ADA estimate to gauge the size of 
the facility to be provided.  However, if charter schools over-estimate their ADA, they must 
pay the district for the overage. 
 
Procedure Timeline 
 
Date Action 
 
October 1 Deadline for charter facilities request (existing  
 charter schools) 
 
December 31 Deadline for charter facilities request (new 
 charter schools)2 
 
Unspecified District initial proposed response 
 
April 1 Final district proposal 
 
May 13 Response from charter schools 
 
7 days prior to start of school Make facility available 
 
In the event a district and charter school does not agree on facilities and terms, the 
regulations do not currently call for a dispute resolution process. It is possible that the 
�dispute resolution� procedures outlined in Element 14 of the charter school�s charter 
document would control.  
 
 
                                                 
2 A �new charter school� is one that did not receive funds pursuant to Education Code section 47633 in the 
preceding fiscal year. 
3 or 30 days from district proposal, whichever is later. 
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Summary of the Challenge 
 
The district received 18 applications for charter school facilities under this section.  Exhibit 1 
hereto identifies and describes the applicants. 
 
Among the challenges are: 1) identifying what facilities, if any, that might be available to 
offer in response to facilities requests; 2) given that demand exceeds supply, how will the 
district allocate that space among the applicants; 3) what criteria will the district apply to 
prioritize among the applicant charter schools; 4) assuming there are facilities available, 
how would the district fund comparability and furnish and equip those facilities, if at all; 
and 5) how would the district handle potential co-location of traditional schools with 
charter schools if requested.  Other questions as to the propriety and enforceability of 
section 47614 and the implementing regulations exist.  While in our district we are doing 
our utmost to avoid litigation, those questions are likely to be resolved in the court 
system, either here or in another district.   
 
While many open questions remain, district staff has taken a pro-active approach and has 
attempted to fashion solutions. 
 
On January 14, 2003 and March 25, 2003 district staff presented the issue and situation to the 
Board.  Staff has engaged in a process designed to comply with the law.  Since then, staff has 
worked to develop a variety of approaches to this problem and resolved to engage the charter 
school community in a process designed to bring charter schools facilities issues into the 
main of the districts overall facilities planning. 
 
District Response To Date 
 
The following district departments have worked together to address this issue:  Office of the 
Superintendent, Office of General Counsel, Facilities Management, Finance Division, 
Business Operations, Office of School Choice, and Office of Instructional Support.   
 
District staff has undertaken the following steps to meet the district�s obligations under 
Education Code section 47614. 
 

A. Engagement of the charter school community to discuss: 
i. Development of criteria for allocation of facilities where demand 

exceeds supply and when charter schools have competing interests 
in certain facilities; 

ii. Creative solutions to Education Code section 47614 facilities 
issues; and  

iii.  Alternatives to Education Code section 47614 procedures.   
 

B. Analysis of the language and intent of the Education Code section 47614 and its 
implementing regulations. 
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C. Consultation with other major California school districts to discuss how each is 

addressing this issue.   
 
D. Development of a set of guiding policies to determine how the district addresses 

the allocation of facilities between traditional district schools and charter schools.  
This document prioritizes optimization of teaching and learning, district 
resources, and preservation of lease income.  The document also articulates 
district goals for site utilization, and evaluates instructional implications of 
facilities issues vis-à-vis charter schools.  See Exhibit 2.  

 
E. Development of an inventory of open classroom space at our school sites.  This 

inventory assumes that sites need an overflow/flex capacity of three classrooms to 
accommodate growth and maintenance issues. 

 
F. Development of an inventory of whole school sites not in use as schools at this 

time, and articulation of contemplated district uses for those sites.   
 

G. Continued to work on internal and alternative solutions (although not required by 
Prop. 39) to open facility space to charter schools. 

 
A Variety of Issues 
 
As this set of legal requirements is still relatively new, many questions about the 
application, scope and specific requirements of Education Code section 47614 are 
unsettled.  The Office of Instructional Support and Facilities Management have worked 
together to determine what facilities may be available for allocation to charter schools 
and under what circumstances.  Attached as Exhibit 2 is a set of facilities policies 
prepared by staff regarding use of facilities and site sharing vis-à-vis charter schools.  
Finance advises that, other than what is already scheduled to occur under Prop. MM, 
there is no funding available for upgrading facilities that might be allocated to charter 
schools.  District staff will continue to develop the district�s options and potential 
responses to the demand for charter school facilities under Education Code section 
47614.  
 
Process and Policy 
 
Through engagement with the charter school community, staff understands that the 
charter school community believes that charter schools already in district facilities should 
not be removed from those schools to make room for other applicant charter schools.  
Therefore, charter schools already in district facilities will likely be offered those 
facilities in response to the school�s application.  The remainder of the applicants will 
then be placed in a pool to receive other facilities as available for allocation.  The district 
will follow the policies set out in Exhibit 2 to determine what facilities are available.   
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If staff is able to identify space that might be available for a charter school under 
Education Code section 47614, the district will utilize the following procedure: 
 

1. Notify all applicant schools that have not already received facilities that the 
particular space(s) is/are available; 

 
2. Ask that those schools interested in occupying the space identify themselves to 

the district in writing; 
 
3. Conduct an evaluation of each school�s proposed use of the available space to 

determine the priority order in which the applicants would be offered the space(s).  
The evaluation would be based on the following criteria: 

 
a. Compatibility between the space requested and the space available; 
b. Compatibility between the location requested and location available; 
c. Compatibility between the school program and the site; 
d. The financial ability of the applicant school to afford site costs; and  
e. When co-location of programs on a single site is at issue, the compatibility 

of the applicant program and the existing program. 
 
The above process would result in allocating available space to applicant schools in order 
of the appropriateness of the program to the site and current needs of the school district 
and community as a whole. 
 
Conclusion 
 
Staff has untaken a number of steps toward complying with Education Code section 47614.  
Those steps have produced an inventory of facilities to identify those potentially available for 
allocation to charter schools, a set of principles from which to guide the determination of 
what is available, and a procedure for determining school priority when multiple applicants 
express interest in the same site receives allocation of what might be available.   
 
Instructional Implications 
 
Instruction could be impacted by co-location of charter schools in traditional district 
school sites, or once a charter school occupies a site, the unavailability of that site for 
district use.  However, the policies articulated in Exhibit 2 stipulate that no co-location 
may occur if such practice would negatively impact the existing traditional district 
program or students at the site. 
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Facilities Implications 
 
The clearest impact of Education Code section 47614 is for district facilities.  If the 
statute requires the district to house charter students, district facilities that would 
otherwise be empty or rented to a private tenant may be filled and in use, which in turn 
ripples into maintenance, upgrade and other facilities considerations. 
 
The apparent underlying assumption of the law and regulations is that students from 
within the district boundaries attending charter schools would otherwise be attending 
district schools and would require housing.  However, in practice, aggregating and 
providing stand-alone facilities in one location for a charter school, complete with core  
space, is a much different matter than incorporating additional students into existing 
district schools.  
 
Should the law be interpreted to mean that the district must terminate existing leases of 
district school space to accommodate charters, substantial financial harm to the district 
would result. 
 
Budget Implications 
 
Given the current financial crisis in the state and the district, the ability of the district to 
generate lease income from district school sites should remain as a high priority. This 
restriction greatly impacts the range of available alternatives in achieving compliance 
with the regulations.  
 
Public Support and Engagement Implications 
 
district staff is working with the charter school community to generate a fair and practical 
solution in implementing Education Code section 47614.  As this issue evolves, staff will 
increasingly engage the charter community and work to bring charter schools into the 
district�s long range facilities plan.   
 
Policy Implications 
 
The discussion contained in this report is consistent with board policy H-1800. 
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Recommendations 
 
The Superintendent recommends that the Board approve the above policies and the above 
procedures for implementation of Proposition 39, and instruct staff to continue working 
with the charter school community to resolve outstanding issues and disputes to the 
greatest extent possible under the current circumstances. The Superintendent further 
recommends that charter school facility issues and planning be incorporated into the 
district�s long range facilities policy and plan.  The Superintendent also recommends that, 
consistent with Education Code section 47614, staff be directed to develop a process for 
inclusion of charter school facilities in any future facilities bond proposition. 
 
This report was prepared by Brian Bennett � Director, Office of School Choice 
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